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Supreme Court of the United States.
MEYER
V.
STATE OF NEBRASKA.
No. 325.
Argued Feb. 23, 1923.
Decided June 4, 1923.

In Error to the Supreme Court of the State of Nebraska.

Robert T. Meyer was convicted of an offense, and his conviction was affirmed by the
Supreme Court of Nebraska (107 Neb. 657, 187 N. W. 100), and he brings error. Reversed and
remanded.

**626 *396 Mr. Justice MCREYNOLDS delivered the opinion of the Court.

Plaintiff in error was tried and convicted in the district court for Hamilton county, Nebraska,
under an information which charged that on May 25, 1920, while an instructor in Zion Parochial
School he unlawfully taught the subject of reading in the German language to Raymond Parpart,
a child of 10 years, who had not attained *397 and successfully passed the eighth grade. The
information is based upon ‘An act relating to the teaching of foreign languages in the state of
Nebraska,” approved April 9, 1919 (Laws 1919, c. 249), which follows:

‘Section 1. No person, individually or as a teacher, shall, in any private, denominational,
parochial or public school, teach any subject to any person in any language than the English
language.

‘Sec. 2. Languages, other than the English language, may be taught as languages only after a
pupil shall have attained and successfully passed the eighth grade as evidenced by a certificate of
graduation issued by the county superintendent of the county in which the child resides.

‘Sec. 3. Any person who violates any of the provisions of this act shall be deemed guilty of a
misdemeanor and upon conviction, shall be subject to a fine of not less than twenty-five dollars
($25), nor more than one hundred dollars ($100), or be confined in the county jail for any period
not exceeding thirty days for each offense.

‘Sec. 4. Whereas, an emergency exists, this act shall be in force from and after its passage
and approval.’

The Supreme Court of the state affirmed the judgment of conviction. *** The following
excerpts from the opinion sufficiently indicate the reasons advanced to support the conclusion:

“The salutary purpose of the statute is clear. The Legislature had seen the baneful effects of
permitting for *398 eigners, who had taken residence in this country, to rear and educate their
children in the language of their native land. The result of that condition was found to be inimical
to our own safety. To allow the children of foreigners, who had emigrated here, to be taught from



early childhood the language of the country of their parents was to rear them with that language
as their mother tongue. It was to educate them so that they must always think in that language,
and, as a consequence, naturally inculcate in them the ideas and sentiments foreign to the best
interests of this country. *** The enactment of such a statute comes reasonably within the police
power of the state. Pohl v. State, 102 Ohio St. 474, 132 N. E. 20; State v. Bartels, 191 lowa,
1060, 181 N. W. 508.

‘It is suggested that the law is an unwarranted restriction, in that it applies to all citizens of
the state and arbitrarily interferes with the rights of citizens who are not of foreign ancestry, and
prevents them, without reason, from having their children taught foreign languages in school.
That argument is not well taken, for it assumes that every citizen finds himself restrained by the
statute. The hours which a child is able to devote to study in the confinement of school are
limited. It must have ample time for exercise or play. Its daily capacity for learning is
comparatively small. A selection of subjects for its education, therefore, from among the many
that might be taught, is obviously necessary. The Legislature no doubt had in mind the practical
operation of the law. The law affects few citizens, except those of foreign lineage. *399 Other
citizens, in their selection of studies, except perhaps in rare instances, have never deemed it of
importance to teach their children foreign languages before such children have reached the
eighth grade. In the legislative mind, the salutary effect of the statute no doubt outweighed the
restriction upon the citizens generally, which, it appears, was a restriction of no real
consequence.’

The problem for our determination is whether the statute as construed and applied
unreasonably infringes the liberty guaranteed to the plaintiff in error by the Fourteenth
Amendment:

‘No state * * * shall deprive any person of life, liberty or property without due process of
law.”

[1][2][3] While this court has not attempted to define with exactness the liberty thus
guaranteed, the term has received much consideration and some of the included things have been
definitely stated. Without doubt, it denotes not merely freedom from bodily restraint but also the
right of the individual to contract, to engage in any of the common occupations of life, to acquire
useful knowledge, to marry, establish a home and bring up children, to worship God according to
the dictates of his own conscience, and generally to enjoy those privileges long recognized at
common law as essential to the orderly pursuit of happiness by free men. *** The established
doctrine is that this liberty may not be interfered *400 with, under the guise of protecting the
public interest, by legislative action which is arbitrary or without reasonable relation to some
purpose within the competency of the state to effect. Determination by the Legislature of what
constitutes proper exercise of police power is not final or conclusive but is subject to supervision
by the courts. Lawton v. Steele, 152 U. S. 133, 137, 14 Sup. Ct. 499, 38 L. Ed. 385.

*k*k

Corresponding to the right of control, it is the natural duty of the parent to give his children
education suitable to their station in life; and nearly all the states, including Nebraska, enforce



this obligation by compulsory laws.

*kk

That the state may do much, go very far, indeed, in order to improve the quality of its
citizens, physically, mentally and morally, is clear; but the individual has certain fundamental
rights which must be respected. The protection of the Constitution extends to all, to those who
speak other languages as well as to those born with English on the tongue. Perhaps it would be
highly advantageous if all had ready understanding of our ordinary speech, but this cannot be
coerced by methods which conflict with the Constitution-a desirable end cannot be promoted by
prohibited means.

For the welfare of his Ideal Commonwealth, Plato suggested a law which should provide:

‘“That the wives of our guardians are to be common, and their children are to be common, and
no parent is to know his own child, *402 nor any child his parent. * * * The proper officers will
take the offspring of the good parents to the pen or fold, and there they will deposit them with
certain nurses who dwell in a separate quarter; but the offspring of the inferior, or of the better
when they chance to be deformed, will be put away in some mysterious, unknown place, as they
should be.”

In order to submerge the individual and develop ideal citizens, Sparta assembled the **628
males at seven into barracks and intrusted their subsequent education and training to official
guardians. Although such measures have been deliberately approved by men of great genius their
ideas touching the relation between individual and state were wholly different from those upon
which our institutions rest; and it hardly will be affirmed that any Legislature could impose such
restrictions upon the people of a state without doing violence to both letter and spirit of the
Constitution.

The desire of the Legislature to foster a homogeneous people with American ideals prepared
readily to understand current discussions of civic matters is easy to appreciate. Unfortunate
experiences during the late war and aversion toward every character of truculent adversaries
were certainly enough to quicken that aspiration. But the means adopted, we think, exceed the
limitations upon the power of the state and conflict with rights assured to plaintiff in error. The
interference is plain enough and no adequate reason therefor in time of peace and domestic
tranquility has been shown.

The power of the state to compel attendance at some school and to make reasonable
regulations for all schools, including a requirement that they shall give instructions in English, is
not questioned. Nor has challenge been made of the state's power to prescribe a curriculum for
institutions which it supports. *** No emergency has arisen which renders knowledge by a child
of some language other than English so clearly harmful as to justify its inhibition with the
consequent infringement of rights long freely enjoyed. We are constrained to conclude that the
statute as applied is arbitrary and without reasonable relation to any end within the competency
of the state.



[5] As the statute undertakes to interfere only with teaching which involves a modern
language, leaving complete freedom as to other matters, there seems no adequate foundation for
the suggestion that the purpose was to protect the child's health by limiting his mental activities.
It is well known that proficiency in a foreign language seldom comes to one not instructed at an
early age, and experience shows that this is not injurious to the health, morals or understanding
of the ordinary child.

The judgment of the court below must be reversed and the cause remanded for further
proceedings not inconsistent with this opinion.

Reversed.

Mr. Justice Holmes and Mr. Justice Sutherland, dissent.



Supreme Court of the United States.
PIERCE, Governor of Oregon, et al.
V.
SOCIETY OF THE SISTERS OF THE HOLY NAMES OF JESUS AND MARY.
SAME
V.
HILL MILITARY ACADEMY.
Nos. 583, 584.
Argued March 16 and 17, 1925.
Decided June 1, 1925.

Appeals from the District Court of the United States for the District of Oregon.

Two suits, one by the Society of the Sisters of the Holy Names of Jesus and Mary, the other
by the Hill Military Academy, both against Walter M. Pierce as Governor of Oregon, and others,
to enjoin enforcement of Compulsory Education Act 1922. From decrees for plaintiffs, denying
motions to dismiss and granting a preliminary injunction (296 F. 928), defendants appeal.
Affirmed.

*529 Mr. Justice MCREYNOLDS delivered the opinion of the Court.

*k*

The challenged act, effective September 1, 1926, requires every parent, guardian, or other
person having control or charge or custody of a child between 8 and 16 years to send him ‘to a
public school for the period of time a public school shall be held during the current year’ in the
district where the child resides; and failure so to do is declared a misdemeanor. There are *531
exemptions-not specially important here-for children who are not normal, or who have
completed the eighth grade, or whose parents or private teachers reside at considerable distances
from any public school, or who hold special permits from the county superintendent. The
manifest purpose is to compel general attendance at public schools by normal children, between
8 and 16, who have not completed the eight grade. And without doubt enforcement of the statute
would seriously impair, perhaps destroy, the profitable features of appellees' business and greatly
diminish the value of their property.

*kk

No question is raised concerning the power of the state reasonably to regulate all schools, to
inspect, supervise and examine them, their teachers and pupils; to require that all children of
proper age attend some school, that teachers shall be of good moral character and patriotic
disposition, that certain studies plainly essential to good citizenship must be taught, and that
nothing be taught which is manifestly inimical to the public welfare.

The inevitable practical result of enforcing the act under consideration would be destruction
of appellees' primary schools, and perhaps all other private primary schools for normal children
within the state of Oregon. Appellees are engaged in a kind of undertaking not inherently



harmful, but long regarded as useful and meritorious. Certainly there is nothing in the present
records to indicate that they have failed to discharge their obligations to patrons, students, or the
state. And there are no peculiar circumstances or present emergencies which demand
extraordinary measures relative to primary education.

Under the doctrine of Meyer v. Nebraska, 262 U. S. 390, 43 S. Ct. 625, 67 L. Ed. 1042, 29
A. L. R. 1146, we think it entirely plain that the Act of 1922 unreasonably interferes with the
liberty of parents and guardians to direct the upbringing and education of children *535 under
their control. As often heretofore pointed out, rights guaranteed by the Constitution may not be
abridged by legislation which has no reasonable relation to some purpose within the competency
of the state. The fundamental theory of liberty upon which all governments in this Union repose
excludes any general power of the state to standardize its children by forcing them to accept
instruction from public teachers only. The child is not the mere creature of the state; those who
nurture him and direct his destiny have the right, coupled with the high duty, to recognize and
prepare him for additional obligations.

*kk



Supreme Court of the United States
PRINCE
V.
COMMONWEALTH OF MASSACHUSETTS.

No. 98.

Argued Dec. 14, 1943.

Decided Jan. 31, 1944,

Rehearing Denied Mar. 27, 1944. See 321 U.S. 804, 64 S.Ct. 784.

Sarah Prince was convicted of furnishing an infant with magazines knowing she would sell
them unlawfully on the street and of permitting such infant to work contrary to law, 313 Mass.
223, 46 N.E.2d 755, and she appeals.

Affirmed.

Mr. Justice RUTLEDGE delivered the opinion of the Court.
*** Sarah Prince appeals from convictions for violating Massachusetts' child labor laws, by
acts said to be a rightful exercise of her religious convictions. [The child labor law states:]

‘No boy under twelve and no girl under eighteen shall sell, expose or offer for sale any
newspapers, magazines, periodicals or any other articles of merchandise of any *161 description,
or exercise the trade of bootblack or scavenger, or any other trade, in any street or public place.’

*kk

Mrs. Prince, living in Brockton, is the mother of two young sons. She also has legal custody
of [her niece nine-year-old] Betty Simmons who lives with them. The children too are Jehovah's
Witnesses and both Mrs. Prince and Betty testified they were ordained ministers. The former was
accustomed to go each week on the streets of Brockton to distribute *Watchtower’ and
‘Consolation,” according to the usual plan.... She had permitted the children to *162 engage in
this activity previously, and had been warned against doing so by the school attendance officer,
Mr. Perkins. But, until December 18, 1941, she generally did not take them with her at night.

That evening, as Mrs. Prince was preparing to leave her home, the children asked to go. She
at first refused. Childlike, they resorted to tears and, motherlike, she yielded. Arriving
downtown, Mrs. Prince permitted the children ‘to engage in the preaching work with her upon
the sidewalks.” That is, with specific reference to Betty, she and Mrs. Prince took positions about
twenty feet apart near a street intersection. Betty held up in her hand, for passersby to see, copies
of “Watch Tower’ and *Consolation.” From her shoulder hung the usual canvas magazine bag, on
which was printed ‘Watchtower and Consolation 5¢ per copy.” No one accepted a copy from
Betty that evening and she received no money. Nor did her aunt. But on other occasions, Betty
had received funds and given out copies.

Mrs. Prince and Betty remained until 8:45 p.m. A few minutes before this Mr. Perkins
approached Mrs. Prince. A discussion ensued. He inquired and she refused to give Betty's name.



However, she stated the child attended the Shaw School. Mr. Perkins referred to his previous
warnings and said he would allow five minutes for them to get off the street. Mrs. Prince
admitted she supplied Betty with the magazines and said, ‘(N)either you nor anybody else can
stop me * * *, This child is exercising her God-given right and her constitutional right to preach
the gospel, and no creature has a right to interfere with God's commands.” However, Mrs. Prince
and Betty departed.

*k*x

Appellant does not stand on freedom of the press. Regarding it as secular, she concedes it
may be restricted as Massachusetts has done.™’ Hence, she rests squarely on freedom of religion
under the First Amendment, applied by the Fourteenth to the states. She buttresses this
foundation, however, with a claim of parental right as secured by the due process clause of the
latter Amendment.”™® Cf. Meyer v. Nebraska, 262 U.S. 390, 43 S.Ct. 625, 67 L.Ed. 1042, 29
A.L.R. 1446. These guaranties, she thinks, guard alike herself and the child in what they have
done. Thus, two claimed liberties are at stake. One is the parent's, to bring up the child in the way
he should go, which for appellant means to teach him the tenets and the practices of their faith.
The other freedom is the child's, to observe these; and among them is ‘to preach the gospel * * *
by public distribution’ of “Watchtower’ and ‘Consolation,” in conformity with the scripture: ‘A
little child shall lead them.’

FN7 Appellant's brief says: ‘The purpose of the legislation is to protect children from economic
exploitation and keep them from the evils of such enterprises that contribute to the degradation of children.’
And at the argument counsel stated the prohibition would be valid as against a claim of freedom of the
press as a nonreligious activity.

FN8 The due process claim, as made and perhaps necessarily, extends no further than that to freedom of
religion, since in the circumstances all that is comprehended in the former is included in the latter.

*kk

The parent's conflict with the state over control of the child and his training is serious enough
when only secular matters are concerned. It becomes the more so when an element of religious
conviction enters. Against these sacred private interests, basic in a democracy, stand the interests
of society to protect the welfare of children, and the state's assertion of authority to that end,
made here in a manner **442 conceded valid if only secular things were involved. The last is no
mere corporate concern of official authority. It is the interest of youth itself, and of the whole
community, that children be both safeguarded from abuses and given opportunities for growth
into free and independent well-developed men and citizens. Between contrary pulls of such
weight, the safest and most objective recourse is to the lines already marked out, not precisely
but for guides, in narrowing the no man's land where this battle has gone on.

*** 1t is cardinal with us that the custody, care and nurture of the child reside first in the
parents, whose primary function and freedom include preparation for obligations the state can
neither supply nor hinder. Pierce v. Society of Sisters, supra. And it is in recognition of this that
these decisions have respected the private realm of family life which the state cannot enter.

But the family itself is not beyond regulation in the public interest, as against a claim of

9



religious liberty. Reynolds v. United States, 98 U.S. 145, 25 L.Ed. 244; Davis v. Beason, 133
U.S. 333, 10 S.Ct. 299, 33 L.Ed. 637. And neither rights of religion nor rights of parenthood are
beyond limitation. Acting to guard the general interest in youth's well being, the state as parens
patriae may restrict the parent's control by requiring school attendance,™° regulating or
prohibiting the child's labor,”™ % and in many other ways. "** Its authority is not nullified merely
because the parent grounds his claim to control the child's course of conduct on religion or
conscience. Thus, he cannot claim freedom from compulsory vaccination for the child more than
for himself on religious grounds.™*? The right to practice religion freely does not include liberty
to expose the community or the child *167 to communicable disease or the latter to ill health or
death. People v. Pierson, 176 N.Y. 201, 68 N.E. 243, 63 L.R.A. 187, 98 Am.St.Rep. 666.”** The
catalogue need not be lengthened. It is sufficient to show what indeed appellant hardly disputes,
that the state has a wide range of power for limiting parental freedom and authority in things
affecting the child's welfare; and that this includes, to some extent, matters of conscience and
religious conviction.

FN9 State v. Bailey, 157 Ind. 324, 61 N.E. 730, 59 L.R.A. 435; compare Meyer v. Nebraska, 262 U.S. 390,
43 S.Ct. 625, 67 L.Ed. 1042, 29 A.L.R. 1446; Pierce v. Society of Sisters, 268 U.S. 510, 45 S.Ct. 571, 69
L.Ed. 1070, 39 A.L.R. 468; West Virginia State Board of Education v. Barnette, 319 U.S. 624, 63 S.Ct.
1178.

FN10 Sturges & Burn Mfg. Co. v. Beauchamp, 231 U.S. 320, 34 S.Ct. 60, 58 L.Ed. 245, L.R.A.1915A,
1196; compare Muller v. Oregon, 208 U.S. 412, 28 S.Ct. 324, 52 L.Ed. 551, 13 Ann.Cas. 957.

FN11 Cf. People v. Ewer, 141 N.Y. 129, 36 N.E. 4, 25 L.R.A. 794, 38 Am.St.Rep. 788.
FN12 Jacobson v. Massachusetts, 197 U.S. 11, 25 S.Ct. 358, 49 L.Ed. 643, 3 Ann.Cas. 765.

FN13 See also State v. Chenoweth, 163 Ind. 94, 71 N.E. 197; Owens v. State, 6 Okl.Cr. 110, 116 P. 345, 36
L.R.A,,N.S,, 633, Ann.Cas.1913B, 1218.

*k*k

[11][12] Street preaching, whether oral or by handing out literature, is not the primary use of
the highway, even for adults. **444 While for them it cannot be wholly prohibited, it can be
regulated within reasonable limits in accommodation to the primary and other incidental
uses.”™" But, for obvious reasons, notwithstanding appellant's contrary view,™*® the validity of
such a prohibition applied to children not accompanied by an older person hardly would seem
open to question. The case reduces itself therefore to the question whether the presence of the
child's guardian puts a limit to the state's power. That fact may lessen the likelihood that some
evils the legislation seeks to avert will occur. But it cannot forestall all of them. The zealous
though lawful exercise of the right to engage in propagandizing the community, whether in
religious, political or other matters, may and at times does create situations*170 difficult enough
for adults to cope with and wholly inappropriate for children, especially of tender years, to face.
Other harmful possibilities could be stated, of emotional excitement and psychological or
physical injury. Parents may be free to become martyrs themselves. But it does not follow they
are free, in identical circumstances, to make martyrs of their children before they have reached
the age of full and legal discretion when they can make that choice for themselves.
Massachusetts has determined that an absolute prohibition, though one limited to streets and
public places and to the incidental uses proscribed, is necessary to accomplish its legitimate

10



objectives. Its power to attain them is broad enough to reach these peripheral instances in which
the parent's supervision may reduce but cannot eliminate entirely the ill effects of the prohibited
conduct. We think that with reference to the public proclaiming of religion, upon the streets and
in other similar public places, the power of the state to control the conduct of children reaches
beyond the scope of its authority over adults, as is true in the case of other freedoms, and the
rightful boundary of its power has not been crossed in this case.

FN17 Cox v. New Hampshire, 312 U.S. 569, 61 S.Ct. 762, 85 L.Ed. 1049, 133 A.L.R. 1396; Chaplinsky v.
New Hampshire, 315 U.S. 568, 62 S.Ct. 766, 86 L.Ed. 1031.

FN18 Although the argument points to the guardian's presence as showing the child's activities here were
not harmful, it is nowhere conceded in the briefs that the statute could be applied, consistently with the
guaranty of religious freedom, if the facts had been altered only by the guardian's absence.

*k*x

The judgment is affirmed.

Mr. Justice MURPHY, dissenting.

This attempt by the state of Massachusetts to prohibit a child from exercising her
constitutional right to practice her religion on the public streets cannot, in my opinion, be
sustained.

*kk

In dealing with the validity of statutes which directly or indirectly infringe religious freedom
and the right of parents to encourage their children in the practice of a religious belief, we are not
aided by any strong presumption of the constitutionality of such legislation. United States v.
Carolene Products Co., 304 U.S. 144, 152, 58 S.Ct. 778, 783, 82 L.Ed. 1234, note 4. On the
contrary, the human freedoms enumerated in the First Amendment and carried over into the
Fourteenth Amendment are to be presumed to be invulnerable and any attempt to sweep away
those freedoms is prima facie invalid. It follows that any restriction or prohibition must be
justified by those who deny that the freedoms have been unlawfully invaded. The burden was
therefore on the state of Massachusetts to prove the reasonableness and necessity of prohibiting
children from engaging in religious activity of the type involved in this case.

The burden in this instance, however, is not met by vague references to the reasonableness
underlying child labor legislation in general. *** If the right of a child to practice its religion in
that manner is to be forbidden by constitutional means, there must be convincing proof that such
a practice constitutes a grave and immediate danger to the state or to the health, morals or
welfare of the child. West Virginia State Board of Education v. Barnette, 319 U.S. 624, 639, 63
S.Ct. 1178, 1186. The vital freedom of religion, which is ‘of the very essence of a scheme of
ordered liberty,” Palko v. Connecticut, 302 U.S. 319, 325, 58 S.Ct. 149, 152, 82 L.Ed. 288,
cannot be erased by slender references to the state's power to restrict the more secular activities
of children.

**k*k

11



Supreme Court of the United States
State of WISCONSIN, Petitioner,
V.

Jonas YODER et al.

No. 70-110
Argued Dec. 8, 1971.
Decided May 15, 1972.

The Circuit Court, Green County, Wisconsin, found defendants guilty of violating
compulsory education law, and they appealed. The Wisconsin Supreme Court, 49 Wis.2d 430,
182 N.W.2d 539, reversed, and certiorari was granted. The Supreme Court, Mr. Chief Justice
Burger, held that the First and Fourteenth Amendments prevent a state from compelling Amish
parents to cause their children, who have graduated from the eighth grade, to attend formal high
school to age 16.

Affirmed.

*207 Mr. Chief Justice BURGER delivered the opinion of the Court.

*k*k

Respondents Jonas Yoder and Wallace Miller are members of the Old Order Amish religion,
and respondent Adin Yutzy is a member of the Conservative Amish Mennonite Church, *** FN!

FN1. The children, Frieda Yoder, aged 15, Barbara Miller, aged 15, and Vernon Yutzy, aged 14, were all
graduates of the eighth grade of public school.

*** The history of the Amish *210 sect was given in some detail, beginning with the Swiss
Anabaptists of the 16th century who rejected institutionalized churches and sought to return to
the early, simple, Christian life de-emphasizing material success, rejecting the competitive spirit,
and seeking to insulate themselves from the modern world. As a result of their common heritage,
Old Order Amish communities today are characterized by a fundamental belief that salvation
requires life in a church community separate and apart from the world and worldly influence.
This concept of life aloof from the world and its values is central to their faith.

*k*k

Amish objection to formal education beyond the eighth grade is firmly grounded in these
central religious concepts. They object to the high school, and higher education generally,
because the values they teach *211 are in marked variance with Amish values and the Amish
way of life; they view secondary school education as an impermissible exposure of their children
to a ‘wordly’ influence in conflict with their beliefs. The high school tends to emphasize
intellectual and scientific accomplishments, self-distinction, competitiveness, worldly success,
and social life with other students. Amish society emphasizes informal learning-through-doing; a
life of ‘goodness,” rather than a life of intellect; wisdom, rather than technical knowledge,
community welfare, rather than competition; and separation from, rather than integration with,

12



contemporary worldly society.

Formal high school education beyond the eighth grade is contrary to Amish beliefs, not only
because it places Amish children in an environment hostile to Amish beliefs with increasing
emphasis on competition in class work and sports and with pressure to conform to the styles,
manners, and ways of the peer group, but also because it takes them away from their community,
physically and emotionally, during the crucial and formative adolescent period of life. During
this period, the children must acquire Amish attitudes favoring manual work and self-reliance
and the specific skills needed to perform the adult role of an Amish farmer or housewife. They
must learn to enjoy physical labor.

*k*x

On the basis of such considerations, Dr. Hostetler testified that compulsory high school
attendance could not only result in great psychological harm to Amish children, because of the
conflicts it would produce, but would also, in his opinion, ultimately result in the destruction of
the Old Order Amish church community as it exists in the United States **1532 today. The
testimony of Dr. Donald A. Erickson, an expert witness on education, also showed that the
Amish succeed in preparing their high school age children to be productive members of the
Amish community. He described their system of learning through doing the skills directly
relevant to their adult roles in the Amish community as ‘ideal’ and perhaps superior to ordinary
high school education. The evidence also showed that the Amish have an excellent *213 record
as law-abiding and generally self-sufficient members of society.

*k*k

[4][5] The essence of all that has been said and written on the subject is that only those
interests of the highest order and those not otherwise served can overbalance legitimate claims to
the free exercise of religion. We can accept it as settled, therefore, that, however strong the
State's interest in universal compulsory education, it is by no means absolute to the exclusion or
subordination of all other interests. E.g., Sherbert v. Verner, 374 U.S. 398, 83 S.Ct. 1790, 10
L.Ed.2d 965 (1963); McGowan v. Maryland, 366 U.S. 420, 459, 81 S.Ct. 1101, 1122, 6 L.Ed.2d
393 (1961) (separate opinion of Frankfurter, J.); Prince v. Marssachusetts, 321 U.S. 158, 165, 64
S.Ct. 438, 441, 88 L.Ed. 645 (1944).

*** A way of life, however virtuous and admirable, may not be interposed as a barrier to
reasonable state regulation of education if it is based on purely secular considerations; to have
the protection of the Religion Clauses, the claims must be rooted in religious belief. ***

The State advances two primary arguments in support of its system of compulsory education.
It notes, as Thomas Jefferson pointed out early in our history, that some degree of education is
necessary to prepare citizens to participate effectively and intelligently in our open political
system if we are to preserve freedom and independence. Further, education prepares individuals
to be self-reliant and self-sufficient participants in society. We accept these propositions.

*222 However, the evidence adduced by the Amish in this case is persuasively to the effect

13



that an additional one or two years of formal high school for Amish children in place of their
long-established program of informal vocational education would do little to serve those
interests. Respondents' experts testified at trial, without challenge, that the value of all education
must be assessed in terms of its capacity to prepare the child for life. It is one thing to say that
compulsory education for a year or two beyond the eighth grade may be necessary when its goal
is the preparation of the child for life in modern society as the majority live, but it is quite
another if the goal of education be viewed as the preparation of the child for life in the separated
agrarian community that is the keystone of the Amish faith. See Meyer v. Nebraska, 262 U.S., at
400, 43 S.Ct., at 627, 67 L.Ed. 1042,

The State attacks respondents’ position as one fostering ‘ignorance’ from which the child
must be protected by the State. No one can question the State's duty to protect children from
ignorance but this argument does not square with the facts disclosed in the record. Whatever
their idiosyncrasies as seen by the majority, this record strongly shows that the Amish
community has been a highly successful**1537 social unit within our society, even if apart from
the conventional ‘mainstream.” Its members are productive and very law-abiding members of
society; they reject public welfare in any of its usual modern forms. The Congress itself
recognized their self-sufficiency by authorizing exemption of such groups as the Amish from the
obligation to pay social security taxes.™**

FN11. Title 26 U.S.C. s 1402(h) authorizes the Secretary of Health, Education, and Welfare to exempt
members of ‘a recognized religious sect’ existing at all times since December 31, 1950, from the obligation
to pay social security taxes if they are, by reason of the tenets of their sect, opposed to receipt of such
benefits and agree to waive them, provided the Secretary finds that the sect makes reasonable provision for
its dependent members. The history of the exemption shows it was enacted with the situation of the Old
Order Amish specifically in view. H.R.Rep.No.213, 89th Cong., 1st Sess., 101-102 (1965).

The record in this case establishes without contradiction that the Green County Amish had never been
known to commit crimes, that none had been known to receive public assistance, and that none were
unemployed.

*k*k

We must not forget that in the Middle Ages important values of the civilization of the
Western World were preserved by members of religious orders who isolated themselves from all
worldly influences against great obstacles. There can be no assumption that today's majority is
*224 ‘right” and the Amish and others like them are ‘wrong.” A way of life that is odd or even
erratic but interferes with no rights or interests of others is not to be condemned because it is
different.

The State, however, supports its interest in providing an additional one or two years of
compulsory high school education to Amish children because of the possibility that some such
children will choose to leave the Amish community, and that if this occurs they will be ill-
equipped for life. The State argues that if Amish children leave their church they should not be in
the position of making their way in the world without the education available in the one or two
additional years the State requires. However, on this record, that argument is highly speculative.
There is no specific evidence of the loss of Amish adherents by attrition, nor is there any
showing that upon leaving the Amish community Amish children, with their practical
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agricultural training and habits of industry and self-reliance, would become burdens on society
because of educational shortcomings. Indeed, this argument of the State appears to rest primarily
on the State's mistaken assumption, already noted, that the Amish do not provide any education
for their children beyond the eighth grade, but **1538 allow them to grow in ‘ignorance.” To the
contrary, not only do the Amish accept the necessity for formal schooling through the eighth
grade level, but continue to provide what has been characterized by the undisputed testimony of
expert educators as an ‘ideal’ vocational education for their children in the adolescent years.

*k*k

When Thomas Jefferson emphasized the need for education as a bulwark of a free people
against tyranny, there is nothing to indicate he had in mind compulsory education through any
fixed age beyond a basic education. Indeed, the Amish communities singularly parallel and
reflect many of the virtues of Jefferson's ideal of the *sturdy yeoman’ who would form the basis
of what he considered as the *226 ideal of a democratic society.™** Even their idiosyncratic
separateness exemplifies the diversity we profess to admire and encourage. ... The requirement
for compulsory education beyond the eighth grade is a relatively recent development in our
history. ...

FN14. While Jefferson recognized that education was essential to the welfare and liberty of the people, he
was reluctant to directly force instruction of children “in opposition to the will of the parent.” Instead he
proposed that state citizenship be conditioned on the ability to ‘read readily in some tongue, native or
acquired.” Letter from Thomas Jefferson to Joseph Cabell, Sept. 9, 1817, in 17 Writings of Thomas
Jefferson 417, 423-424 (Mem. ed. 1904). And it is clear that, so far as the mass of the people were
concerned, he envisaged that a basic education in the “three R's' would sufficiently meet the interests of the
State. He suggested that after completion of elementary school, ‘those destined for labor will engage in the
business of agriculture, or enter into apprenticeships to such handicraft art as may be their choice.” Letter
from Thomas Jefferson to Peter Carr, Sept. 7, 1814, in Thomas Jefferson and Education in a Republic 93-
106 (Arrowood ed. 1930). See also id., at 60-64, 70, 83, 136-137.

We should also note that compulsory education and child labor laws find their historical
origin in common humanitarian instincts, and that the age limits of both laws have been
coordinated to achieve their related objectives.™° In the context of this case, such
considerations,*228 if anything, support rather than detract from respondents’ position. The
origins of the requirement for school attendance to age 16, an age falling after the completion of
elementary school but before completion of high school, are not entirely clear. But to some
extent such laws reflected the movement to prohibit most child labor under age 16 that
culminated in the provisions of the Federal Fair Labor Standards Act of 1938.”' It is true, then,
that the 16-year child labor age limit may to some degree derive from a contemporary impression
that children should be in school until that age. But at the same time, it cannot be denied that,
conversely, the 16-year education limit reflects, in substantial measure, the concern that children
under that age not be employed under conditions hazardous to their health, or in work that should
be performed by adults.

FN16. See, e.g., Joint Hearings, supra, n. 15, pt. 1, at 185-187 (statement of Frances Perkins, Secretary of
Labor), pt. 2, at 381-387 (statement of Katherine Lenroot, Chief, Children's Bureau, Department of Labor);
National Child Labor Committee, 40th Anniversary Report, The Long Road (1944); 1 G. Abbott, The Child
and the State 259-269, 566 (Greenwood reprint 1968); L. Cremin, The Transformation of the School, c. 3
(1961); A. Steinhilber & C. Sokolowski, State Law on Compulsory Attendance 3-4 (Dept. of Health,
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Education, and Welfare 1966).
FN17. 52 Stat. 1060, as amended, 29 U.S.C. ss 201-219.

*kk

In these terms, Wisconsin's interest in compelling the school attendance of Amish children to
age 16 emerges as somewhat less substantial than requiring such attendance*229 for children
generally. For, while agricultural employment is not totally outside the legitimate concerns of the
child labor laws, employment of children under parental guidance and on the family farm from
age 14 to age 16 is an ancient tradition that lies at the periphery of the objectives of such
laws."™*° There is no intimation that the Amish employment of their children on family farms is
in any way deleterious to their health or that Amish parents exploit children at tender years. Any
such inference would be contrary to the record before us. Moreover, employment of Amish
children on the family farm does not present the undesirable economic aspects of eliminating
jobs that might otherwise be held by adults.

FN19. See, e.g., Abbott, supra, n. 16 at 266. The Federal Fair Labor Standards Act of 1938 excludes from
its definition of “(0)ppressive child labor’ employment of a child under age 16 by ‘a parent . . . employing
his own child . . . in an occupation other than manufacturing or mining or an occupation found by the
Secretary of Labor to be particularly hazardous for the employment of children between the ages of sixteen
and eighteen years or detrimental to their health or well-being.” 29 U.S.C. s 203(l).

*** Taken at its broadest sweep, the Court's language in Prince, might be read to give
support to the State's position. However, the Court was not confronted in Prince with a situation
comparable to that of the Amish as revealed in this record; this is shown by the *230 Court's
severe characterization of the evils that it thought the legislature could legitimately associate
with child labor, even when performed in the company of an adult. 321 U.S., at 169-170, 64
S.Ct., at 443-444, ***

This case, of course, is not one in which any harm to the physical or mental health of the
child or to the public safety, peace, order, or welfare has been demonstrated or may be properly
inferred.™?° The record is to the contrary, and **1541 any reliance on that theory would find no
support in the evidence.

FN20. Cf. e.g., Jacobson v. Massachusetts, 197 U.S. 11, 25 S.Ct. 358, 49 L.Ed. 643 (1905); Wright v.
DeWitt School District, 238 Ark. 906, 385 S.W.2d 644 (1965); Application of President and Directors of
Georgetown College, Inc., 118 U.S.App.D.C. 80, 87-90, 331 F.2d 1000, 1007-1010 (1964) (in-chambers
opinion), cert. denied, 377 U.S. 978, 84 S.Ct. 1883, 12 L.Ed.2d 746 (1964).

Contrary to the suggestion of the dissenting opinion of Mr. Justice DOUGLAS, our holding
today in no degree depends on the assertion of the religious interest of the child as contrasted
with that of the parents. It is the parents who are subject to prosecution here for failing to cause
their children to attend school, and it *231 is their right of free exercise, not that of their children,
that must determine Wisconsin's power to impose criminal penalties on the parent. The dissent
argues that a child who expresses a desire to attend public high school in conflict with the wishes
of his parents should not be prevented from doing so. There is no reason for the Court to
consider that point since it is not an issue in the case. The children are not parties to this
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litigation. The State has at no point tried this case on the theory that respondents were preventing
their children from attending school against their expressed desires, and indeed the record is to
the contrary. V2! The State's position from the outset has been that it is empowered to apply its
compulsory-attendance law to Amish parents in the same manner as to other parents-that is,
without regard to the wishes of the child. That is the claim we reject today.

FN21. The only relevant testimony in the record is to the effect that the wishes of the one child who
testified corresponded with those of her parents. Testimony of Frieda Yoder, Tr. 92-94, to the effect that
her personal religious beliefs guided her decision to discontinue school attendance after the eighth grade.
The other children were not called by either side.

Our holding in no way determines the proper resolution of possible competing interests of
parents, children, and the State in an appropriate state court proceeding in which the power of the
State is asserted on the theory that Amish parents are preventing their minor children from
attending high school despite their expressed desires to the contrary. Recognition of the claim of
the State in such a proceeding would, of course, call into question traditional concepts of parental
control over the religious upbringing and education of their minor children recognized in this
Court's past decisions. It is clear that such an intrusion by a State into family decisions in the area
of religious training would give rise to grave questions of religious freedom comparable to those
raised here *232 and those presented in Pierce v. Society of Sisters, 268 U.S. 510, 45 S.Ct. 571,
69 L.Ed. 1070 (1925). On this record we neither reach nor decide those issues.

The State's argument proceeds without reliance on any actual conflict between the wishes of
parents and children. It appears to rest on the potential that exemption of Amish parents from the
requirements of the compulsory-education law might allow some parents to act contrary to the
best interests of their children by foreclosing their opportunity to make an intelligent choice
between the Amish way of life and that of the outside world. The same argument could, of
course, be made with respect to all church schools short of college. There is nothing in the record
or in the ordinary course of human experience to suggest that non-Amish parents generally
consult with children of ages 14-16 if they are placed in a church school of the parents' faith.

Indeed it seems clear that if the State is empowered, as parens patriae, to ‘save’ a child from
himself or his Amish parents by requiring an additional two years of compulsory formal high
school education, the State will in large measure influence, if not determine, the religious future
of the child. Even more markedly than in Prince, therefore, this case involves the fundamental
interest of parents, as contrasted with that of the State, to guide the religious future and education
of their children. The history and culture of Western civilization reflect a strong tradition of
parental concern for the nurture and upbringing of their children. This primary role of the parents
in the upbringing of their children is now established beyond debate **1542 as an enduring
American tradition. ***

Our disposition of this case, **1543 however, in no way *235 alters our recognition of the
obvious fact that courts are not school boards or legislatures, and are ill-equipped to determine
the ‘necessity’ of discrete aspects of a State's program of compulsory education. This should
suggest that courts must move with great circumspection in performing the sensitive and delicate
task of weighing a State's legitimate social concern when faced with religious claims for
exemption from generally applicable education requirements. It cannot be overemphasized that
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we are not dealing with a way of life and mode of education by a group claiming to have recently
discovered some “progressive’ or more enlightened process for rearing children for modern life.

*k*x

Nothing we hold is intended to undermine the general applicability of the State's compulsory
school-attendance statutes or to limit the power of the State to promulgate reasonable standards
that, while not impairing the free exercise of religion, provide for continuing agricultural
vocational education under parental and church guidance by the Old Order Amish or others
similarly situated. The States have had a long history of amicable and effective relationships with
church-sponsored schools, and there is no basis for assuming that, in this related context,
reasonable standards cannot be established concerning the content of the continuing vocational
education of Amish children under parental guidance, provided always that state regulations are
not inconsistent with what we have said in this opinion.”?*

FN23. Several States have now adopted plans to accommodate, Amish religious beliefs through the
establishment of an ‘Amish vocational school.” See n. 3, supra. These are not schools in the traditional
sense of the word. As previously noted, respondents attempted to reach a compromise with the State of
Wisconsin patterned after the Pennsylvania plan, but those efforts were not productive. There is no basis to
assume that Wisconsin will be unable to reach a satisfactory accommodation with the Amish in light of
what we now hold, so as to serve its interests without impinging on respondents' protected free exercise of
their religion.

Affirmed.
Mr. Justice DOUGLAS, dissenting in part.

*** The Court's analysis assumes that the only interests at stake in the case are those of the
Amish parents on the one hand, and those of the State on the other. *** It is argued that the right
of the Amish children to religious freedom is not presented by the facts of the case, as the issue
before the Court involves only the Amish parents' religious freedom to defy a state criminal
statute imposing upon them an affirmative duty to cause their children to attend high school.

First, respondents’ motion to dismiss in the trial court expressly asserts, not only the religious
liberty of the adults, but also that of the children, as a defense to the prosecutions. It is, of course,
beyond question that the parents have standing as defendants in a criminal prosecution to assert
the religious interests of their *242 children as a defense.™ Although the lower courts and a
majority of this Court assume an identity of interest between parent and child, it is clear that they
have treated the religious interest of the child as a factor in the analysis.

FN1. Thus, in Prince v. Massachusetts, 321 U.S. 158, 64 S.Ct. 438, 88 L.Ed. 645, a Jehovah's Witness was
convicted for having violated a state child labor law by allowing her nine-year-old niece and ward to
circulate religious literature on the public streets. There, as here, the narrow question was the religious
liberty of the adult. There, as here, the Court analyzed the problem from the point of view of the State's
conflicting interest in the welfare of the child. But, as Mr. Justice Brennan, speaking for the Court, has so
recently pointed out, ‘The Court (in Prince) implicitly held that the custodian had standing to assert alleged
freedom of religion . . . rights of the child that were threatened in the very litigation before the Court and
that the child had no effective way of asserting herself.” Eisenstadt v. Baird, 405 U.S. 438, 446 n. 6, 92
S.Ct. 1029, 1034, 31 L.Ed.2d 349. Here, as in Prince, the children have no effective alternate means to
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vindicate their rights. The question, therefore, is squarely before us.

Second, it is essential to reach the question to decide the case, not only because the question
was squarely raised in the motion to dismiss, but also because no analysis of religious-liberty
claims can take place in a vacuum. If the parents in this case are allowed a religious exemption,
the inevitable effect is to impose the parents' notions of religious duty upon their children. Where
the child is mature enough to express potentially conflicting desires, it would be an invasion of
the child's rights to permit such an imposition without canvassing his views. As in Prince v.
Massachusetts, 321 U.S. 158, 64 S.Ct. 438, 88 L.Ed. 645, it is an imposition resulting from this
very litigation. As the child has no other effective forum, it is in this litigation that his rights
should be considered. And, if an Amish child desires to attend high school, and is mature enough
to have that desire respected, the State may well be able to override the parents' religiously
motivated objections.

**1547 *243 Religion is an individual experience. It is not necessary, nor even appropriate,
for every Amish child to express his views on the subject in a prosecution of a single adult.
Crucial, however, are the views of the child whose parent is the subject of the suit. Frieda Yoder
has in fact testified that her own religious views are opposed to high-school education. |
therefore join the judgment of the Court as to respondent Jonas Yoder. But Frieda Yoder's views
may not be those of Vernon Yutzy or Barbara Miller. | must dissent, therefore, as to respondents
Adin Yutzy and Wallace Miller as their motion to dismiss also raised the question of their
children's religious liberty.

*k*k

On this important and vital matter of education, I think the children should be entitled to be
heard. While the parents, absent dissent, normally speak for the entire family, the education of
the child is a matter on which the child will often have decided views. He may want to be a
pianist or an astronaut or an **1548 oceanographer.*245 To do so he will have to break from
the Amish tradition. ™

FN2. A significant number of Amish children do leave the Old Order. Professor Hostetler notes that ‘(t)he
loss of members is very limited in some Amish districts and considerable in others.” J. Hostetler, Amish
Society 226 (1968). In one Pennsylvania church, he observed a defection rate of 30%. Ibid. Rates up to
50% have been reported by others. Casad, Compulsory High School Attendance and the OIld Order
Amish: A Commentary on State v. Garber, 16 Kan.L.Rev. 423, 434 n. 51 (1968).

It is the future of the student, not the future of the parents, that is imperiled by today's
decision. If a parent keeps his child out of school beyond the grade school, then the child will be
forever barred from entry into the new and amazing world of diversity that we have today. The
child may decide that that is the preferred course, or he may rebel. It is the student's judgment,
not his parents', that is essential if we are to give full meaning to what we have said about the
Bill of Rights and of the right of students to be masters of their own destiny.™* If he is harnessed
to the Amish way of life *246 by those in authority over him and if his education is truncated, his
entire life may be stunted and deformed. The child, therefore, should be given an opportunity to
be heard before the State gives the exemption which we honor today.

FN3. The court below brushed aside the students' interests with the offhand comment that “(w)hen a child
reaches the age of judgment, he can choose for himself his religion.” 49 Wis.2d 430, 440, 182 N.W.2d 539,
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543. But there is nothing in this record to indicate that the moral and intellectual judgment demanded of the
student by the question in this case is beyond his capacity. Children far younger than the 14- and 15-year-
olds involved here are regularly permitted to testify in custody and other proceedings. Indeed, the failure to
call the affected child in a custody hearing is often reversible error. See, e.g., Callicott v. Callicott, 364
S.W.2d 455 (Tex.Civ.App.) (reversible error for trial judge to refuse to hear testimony of eight-year-old in
custody battle). Moreover, there is substantial agreement among child psychologists and sociologists that
the moral and intellectual maturity of the 14-year-old approaches that of the adult. See, e.g., J. Piaget, The
Moral Judgment of the Child (1948); D. Elkind, Children and Adolescents 75-80 (1970); Kohlberg, Moral
Education in the Schools: A Development View, in R. Muuss, Adolescent Behavior and Society 193, 199-
200 (1971); W. Kay, Moral Development 172-183 (1968); A. Gesell & F. llg, Youth: The Years From Ten
to Sixteen 175-182 (1956). The maturity of Amish youth, who identify with and assume adult roles from
early childhood, see M. Goodman, The Culture of Childhood 92-94 (1970), is certainly not less than that of
children in the general population.

*kk

1!

I think the emphasis of the Court on the ‘law and order’ record of this Amish group of people
is quite irrelevant. A religion is a religion irrespective of what the misdemeanor or felony records
of its members might be. 1 am not at all sure how the Catholics, Episcopalians, the Baptists,
Jehovah's Witnesses, the Unitarians, and my own Presbyterians would make out if subjected to
such a test.

*k*k
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Supreme Court of the United States.
BUCK
V.
BELL, Superintendent of State Colony Epileptics and Feeble Minded.
No. 292.
Argued April 22, 1927.
Decided May 2, 1927.

In Error to the Supreme Court of Appeals of the State of Virginia.

*205 Mr. Justice HOLMES delivered the opinion of the Court.

*k*k

Carrie Buck is a feeble-minded white woman who was committed to the State Colony above
mentioned in due form. She is the daughter of a feeble-minded mother in the same institution,
and the mother of an illegitimate feeble-minded child. She was eighteen years old at the time of
the trial of her case in the Circuit Court in the latter part of 1924. An Act of Virginia ... recites
that the health of the patient and the welfare of society may be promoted in certain cases by the
sterilization of mental defectives ***; that the Commonwealth is supporting in various
institutions many defective persons who if now discharged would become *206 a menace but if
incapable of procreating might be discharged with safety and become self-supporting with
benefit to themselves and to society; and that experience has shown that heredity plays an
important part in the transmission of insanity, imbecility, etc. ***

The judgment finds ... that Carrie Buck ‘is the probable potential parent of socially
inadequate offspring, likewise afflicted, ... and that her welfare and that of society will be
promoted by her sterilization.” ... It would be strange if [the state] could not call upon those who
already sap the strength of the State for these lesser sacrifices, often not felt to be such by those
concerned, in order to prevent our being swamped with incompetence. It is better for all the
world, if instead of waiting to execute degenerate offspring for crime, or to let them starve for
their imbecility, society can prevent those who are manifestly unfit from continuing their kind.
The principle that sustains compulsory vaccination is broad enough to cover cutting the
Fallopian tubes. Jacobson v. Massachusetts, 197 U. S. 11, 25 S. Ct. 358, 49 L. Ed. 643, 3 Ann.
Cas. 765. Three generations of imbeciles are enough.

*208 But, it is said, however it might be if this reasoning were applied generally, it fails
when it is confined to the small number who are in the institutions named and is not applied to
the multitudes outside. It is the usual last resort of constitutional arguments to point out
shortcomings of this sort. But the answer is that the law does all that is needed when it does all
that it can, indicates a policy, applies it to all within the lines, and seeks to bring within the lines
all similary situated so far and so fast as its means allow. Of course so far as the operations
enable those who otherwise must be kept confined to be returned to the world, and thus open the
asylum to others, the equality aimed at will be more nearly reached.

Judgment affirmed.
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Supreme Court of the United States
SKINNER
V.
STATE OF OKLAHOMA ex rel. WILLIAMSON, Atty. Gen. of Oklahoma.

No. 782.
Argued and Submitted May 6, 1942.
Decided June 1, 1942.

On Writ of Certiorari to the Supreme Court of the State of Oklahoma.

Mr. Justice DOUGLAS delivered the opinion of the Court.

*k*x

Oklahoma's Habitual Criminal Sterilization Act ... defines an ‘habitual criminal’ as a person
who, having been convicted two or more times for crimes ‘amounting to felonies involving
moral turpitude’ either in an Oklahoma court or in a court of any other State, is thereafter
convicted of such a felony in Oklahoma and is sentenced to a term of imprisonment in an
Oklahoma penal institution. s 173. Machinery is provided for the institution by the Attorney
General of a proceeding against such a person in the Oklahoma courts for a judgment that such
person shall be rendered sexually sterile. ... Only one other provision of the Act is material here
and that is s 195 which provides that ‘offenses arising out of the violation of the prohibitory
laws, revenue acts, embezzlement, or political offenses, shall not come or be considered within
the terms of this Act.’

Petitioner was convicted in 1926 of the crime of stealing chickens and was sentenced to the
Oklahoma State Reformatory. In 1929 he was convicted of the crime of robbery with fire arms
and was sentenced to the reformatory. In 1934 he was convicted again of robbery with firearms
and was sentenced to the penitentiary. He was confined there in 1935 when the Act was passed.
In 1936 the Attorney General instituted proceedings against him. ***

We do not stop to point out all of the inequalities in this Act. A few examples will suffice. In
Oklahoma grand larceny is a felony. Okl.St.Ann. Tit. 21, s 1705 (s 5). Larceny is grand larceny
when the property taken exceeds $20 in value. Id. s 1704. Embezzlement is punishable ‘in the
manner prescribed for feloniously stealing property of the value of that embezzled.” 1d. s 1462.
Hence he who embezzles property worth more than $20 is guilty of a felony. A clerk who
appropriates over $20 from his employer's till (id. s 1456) and a stranger who steals the same
*539 amount are thus both guilty of felonies. If the latter repeats his act and is convicted three
times, he may be sterilized. But the clerk is not subject to the pains and penalties of the Act no
matter how large his embezzlements nor how frequent his convictions. A person who enters a
chicken coop and steals chickens commits a felony (id. s 1719); and he may be sterilized if he is
thrice convicted. If, however, he is a bailee of the property and fraudulently appropriates it, he is
an embezzler. 1d. s 1455. Hence no matter how habitual his proclivities for embezzlement are
and no matter how often his conviction, he may not be sterilized. Thus the nature of the two
crimes is intrinsically the same and they are punishable in the same manner. Furthermore, the
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line between them follows close distinctions-distinctions comparable to those highly technical
ones which shaped the common law as to ‘trespass' or ‘taking’. Bishop, Criminal Law, 9th Ed.,
Vol. 2, ss 760, 799, et seq. There may be larceny by fraud rather than embezzlement even where
the owner of the personal property delivers it to the defendant, if the latter has at that time ‘a
fraudulent intention to make use of the possession as a means of converting such property to his
own use, and does so convert it’. Bivens v. State, 6 Okl.Cr. 521, 529, 120 P. 1033, 1036. If the
fraudulent intent occurs later and the defendant converts the property, he is guilty of
embezzlement. Bivens v. State, supra; Flohr v. Territory, 14 OKl. 477, 78 P. 565. Whether a
particular act is larceny by fraud or embezzlement thus turns not on the intrinsic quality of the
act but on when the felonious intent arose-a question for the jury under appropriate instructions.
Bivens v. State, supra; Riley v. State, 64 Okl.Cr. 183, 78 P.2d 712.

*k*k

*541 [T]he instant legislation runs afoul of the equal protection clause, though we give
Oklahoma that large deference which the rule of the foregoing cases requires. We are dealing
here with legislation which involves one of the basic civil rights of man. Marriage and
procreation are fundamental to the very existence and survival of the race. The power to sterilize,
if exercised, may have subtle, farreaching and devastating effects. In evil or reckless hands it can
cause races or types which are inimical to the dominant group to wither and disappear. There is
no redemption for the individual whom the law touches. ... We mention these matters ... in
emphasis of our view that strict scrutiny of the classification which a State makes in a
sterilization law is essential, lest unwittingly or otherwise invidious discriminations are made
against groups or types of individuals in violation of the constitutional guaranty of just and equal
laws. ... Oklahoma's line between larceny by fraud and embezzlement is determined, as we have
noted, ‘with reference to the time when the *542 fraudulent intent to convert the property to the
taker's own use’ arises. Riley v. State, supra, 64 OKI.Cr. page 189, 78 P.2d page 715. We have
not the slightest basis for inferring that that line has any significance in eugenics nor that the
inheritability of criminal traits follows the neat legal distinctions which the law has marked
between those two offenses. ... In Buck v. Bell, supra, the Virginia statute was upheld though it
applied only to feebleminded persons in institutions of the State. But it was pointed out that ‘so
far as the operations enable those who otherwise must be kept confined to be returned to the
world, and thus open the asylum to others, the equality aimed at will be more nearly reached.’
Here there is no such saving feature.

*kk

Reversed.
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*k*k

We do not sit as a super-legislature to determine the wisdom, need, and propriety of laws that
touch economic problems, business affairs, or social conditions. This law, however, operates
directly on an intimate relation of husband and wife and their physician's role in one aspect of
that relation.

The association of people is not mentioned in the Constitution nor in the Bill of Rights. The right
to educate a child in a school of the parents' choice-whether public or private or parochial-is also
not mentioned. Nor is the right to study any particular subject or any foreign language. Yet the
First Amendment has been construed to include certain of those rights.

By Pierce v. Society of Sisters, the right to educate one's children as one chooses is made
applicable to the States by the force of the First and Fourteenth Amendments. By Meyer v. State
of Nebraska, the same dignity is given the right to study the German language in a private
school. In other words, the State may not, consistently with the spirit of the First Amendment,
contract the spectrum of available knowledge. The right of freedom of speech and press includes
not only the right to utter or to print, but the right to distribute, the right to receive, the right to
read and freedom of inquiry, freedom of thought, and freedom to teach--indeed the freedom of
the entire university community. Without those peripheral rights the specific rights would be less
secure. And so we reaffirm the principle of the Pierce and the Meyer cases.

In NAACP v. State of Alabama, we protected the ‘freedom to associate and privacy in one's
associations,” noting that freedom of association was a peripheral First Amendment right.
Disclosure of membership lists of a constitutionally valid association, we held, was invalid ‘as
entailing the likelihood of a substantial restraint upon the exercise by petitioner's members of
their right to freedom of association.” In other words, the First Amendment has a penumbra
where privacy is protected from governmental intrusion. In like context, we have protected forms
of ‘association’ that are not political in the customary sense but pertain to the social, legal, and
economic benefit of the members. ***

Those cases involved more than the ‘right of assembly’-a right that extends to all irrespective of
their race or idealogy. The right of ‘association,” like the right of belief, is more than the right to
attend a meeting; it includes the right to express one's attitudes or philosophies by membership in
a group or by affiliation with it or by other lawful means. Association in that context is a form of
expression of opinion; and while it is not expressly included in the First Amendment its
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existence is necessary in making the express guarantees fully meaningful.

The foregoing cases suggest that specific guarantees in the Bill of Rights have penumbras,
formed by emanations from those guarantees that help give them life and substance. Various
guarantees create zones of privacy. The right of association contained in the penumbra of the
First Amendment is one, as we have seen. The Third Amendment in its prohibition against the
quartering of soldiers ‘in any house’ in time of peace without the consent of the owner is another
facet of that privacy. The Fourth Amendment explicitly affirms the ‘right of the people to be
secure in their persons, houses, papers, and effects, against unreasonable searches and seizures.’
The Fifth Amendment in its Self-Incrimination Clause enables the citizen to create a zone of
privacy which government may not force him to surrender to his detriment. The Ninth
Amendment provides: ‘The enumeration in the Constitution, of certain rights, shall not be
construed to deny or disparage others retained by the people.’

The Fourth and Fifth Amendments were described in Boyd v. United States, as protection against
all governmental invasions ‘of the sanctity of a man's home and the privacies of life.'" We
recently referred, in Mapp v. Ohio, to the Fourth Amendment as creating a ‘right to privacy, no
less important than any other right carefully and particularly reserved to the people.” ***

The present case, then, concerns a relationship lying within the zone of privacy created by
several fundamental constitutional guarantees. And it concerns a law which, in forbidding the
use of contraceptives rather than regulating their manufacture or sale, seeks to achieve its goals
by means having a maximum destructive impact upon that relationship. Such a law cannot stand
in light of the familiar principle, so often applied by this Court, that a ‘governmental purpose to
control or prevent activities constitutionally subject to state regulation may not be achieved by
means which sweep unnecessarily broadly and thereby invade the area of protected freedoms.’
Would we allow the police to search the sacred precincts of marital bedrooms for telltale signs of
the use of contraceptives? The very idea is repulsive to the notions of privacy surrounding the
marriage relationship.

We deal with a right of privacy older than the Bill of Rights-older than our political parties, older
than our school system. Marriage is a coming together for better or for worse, hopefully
enduring, and intimate to the degree of being sacred. It is an association that promotes a way of
life, not causes; a harmony in living, not political faiths; a bilateral loyalty, not commercial or
social projects. Yet it is an association for as noble a purpose as any involved in our prior
decisions.

Reversed.

Mr. Justice GOLDBERG, whom THE CHIEF JUSTICE and Mr. Justice BRENNAN join,
concurring.

*** |n reaching the conclusion that the right of marital privacy is protected, as being within the
protected penumbra of specific guarantees of the Bill of Rights, the Court refers to the Ninth
Amendment. | add these words to emphasize the relevance of that Amendment to the Court's
holding. ***
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[T]he Framers did not intend that the first eight amendments be construed to exhaust the basic
and fundamental rights which the Constitution guaranteed to the people.™

*** To hold that a right so basic and fundamental and so deeprooted in our society as the right of
privacy in marriage may be infringed because that right is not guaranteed in so many words by
the first eight amendments to the Constitution is to ignore the Ninth Amendment and to give it
no effect whatsoever. Moreover, a judicial construction that this fundamental right is not
protected by the Constitution because it is not mentioned in explicit terms by one of the first
eight amendments or elsewhere in the Constitution would violate the Ninth Amendment, which
specifically states that ‘(t)he enumeration in the Constitution, of certain rights shall not be
construed to deny or disparage others retained by the people.’

*k*x

The entire fabric of the Constitution and the purposes that clearly underlie its specific guarantees
demonstrate that the rights to marital privacy and to marry and raise a family are of similar order
and magnitude as the fundamental rights specifically protected.

Although the Constitution does not speak in so many words of the right of privacy in marriage, |
cannot believe that it offers these fundamental rights no protection. The fact that no particular
provision of the Constitution explicitly forbids the State from disrupting the traditional relation
of the family-a relation as old and as fundamental as our entire civilization-surely does not show
that the Government was meant to have the power to do so. Rather, as the Ninth Amendment
expressly recognizes, there are fundamental personal rights such as this one, which are protected
from abridgment by the Government though not specifically mentioned in the Constitution.

*k*k

The logic of the dissents would sanction federal or state legislation that seems to me even more
plainly unconstitutional than the statute before us. Surely the Government, absent a showing of a
compelling subordinating state interest, could not decree that all husbands and wives must be
sterilized after two children have been born to them. Yet by their reasoning such an invasion of
marital privacy would not be subject to constitutional challenge because, while it might be
‘silly,” no provision of the Constitution specifically prevents the Government from curtailing the
marital right to bear children and raise a family. While it may shock some of my Brethren that
the Court today holds that the Constitution protects the right of marital privacy, in my view it is
far more shocking to believe that the personal liberty guaranteed by the Constitution does not
include protection against such totalitarian limitation of family size, which is at complete
variance with our constitutional concepts. Yet, if upon a showing of a slender basis of rationality,
a law outlawing voluntary birth control by married persons is valid, then, by the same reasoning,
a law requiring compulsory birth control also would seem to be valid. In my view, however, both
types of law would unjustifiably intrude upon rights of marital privacy which are constitutionally
protected.

*k*k
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Supreme Court of the United States
John F. TINKER and Mary Beth Tinker, Minors, etc., et al., Petitioners,
V.
DES MOINES INDEPENDENT COMMUNITY SCHOOL DISTRICT et al.

No. 21.
Argued Nov. 12, 1968.
Decided Feb. 24, 19609.

*504 Mr. Justice FORTAS delivered the opinion of the Court.

Petitioner John F. Tinker, 15 years old, and petitioner Christopher Eckhardt, 16 years old,
attended high schools in Des Moines, lowa. Petitioner Mary Beth Tinker, John's sister, was a 13-
year-old student in junior high school.

In December 1965, a group of adults and students in Des Moines held a meeting at the
Eckhardt home. The group determined to publicize their objections to the hostilities in Vietnam
and their support for a truce by wearing black armbands during the holiday season and by fasting
on December 16 and New Year's Eve. Petitioners and their parents had previously engaged in
similar activities, and they decided to participate in the program.

The principals of the Des Moines schools became aware of the plan to wear armbands. On
December 14, 1965, they met and adopted a policy that any student wearing an armband to
school would be asked to remove it, and if he refused he would be suspended until he returned
without the armband. Petitioners were aware of the regulation that the school authorities adopted.

On December 16, Mary Beth and Christopher wore black armbands to their schools. John
Tinker wore his armband the next day. They were all sent home and suspended from school until
they would come back without their armbands. They did not return to school until after the
planned period for wearing armbands had expired-that is, until after New Year's Day.

*k*x

First Amendment rights, applied in light of the special characteristics of the school
environment, are available to teachers and students. It can hardly be argued that either students
or teachers shed their constitutional rights to freedom of speech or expression at the schoolhouse
gate. This has been the unmistakable holding of this Court for almost 50 years. In Meyer v.
Nebraska, 262 U.S. 390, 43 S.Ct. 625, 67 L.Ed. 1042 (1923), and Bartels v. lowa, 262 U.S. 404,
43 S.Ct. 628, 67 L.Ed. 1047 (1923), this Court, in opinions by Mr. Justice McReynolds, held that
the Due Process Clause of the Fourteenth Amendment prevents States from forbidding the
teaching of a foreign language to young students. Statutes to this effect, the Court held,
unconstitutionally interfere with the liberty of teacher, student, and parent.™? See also
*507Pierce v. Society of Sisters, etc., 268 U.S. 510, 45 S.Ct. 571, 69 L.Ed. 1070 (1925); West
Virginia State Board of Education v. Barnette, 319 U.S. 624, 63 S.Ct. 1178, 87 L.Ed. 1628
(1943).
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**737 [5] In West Virginia State Board of Education v. Barnette, supra, this Court held that
under the First Amendment, the student in public school may not be compelled to salute the flag.
*** On the other hand, the Court has repeatedly emphasized the need for affirming the
comprehensive authority of the States and of school officials, consistent with fundamental
constitutional safeguards, to prescribe and control conduct in the schools. See Epperson v.
Arkansas, supra, 393 U.S. at 104, 89 S.Ct. at 270; Meyer v. Nebraska, supra, 262 U.S. at 402, 43
S.Ct. at 627. Our problem lies in the area where students in the exercise of First Amendment
rights collide with the rules of the school authorities.

**k*

The school officials banned and sought to punish petitioners for a silent, passive expression
of opinion, unaccompanied by any disorder or disturbance on the part of petitioners. There is
here no evidence whatever of petitioners' interference, actual or nascent, with the schools' work
or of collision with the rights of other students to be secure and to be let alone. Accordingly, this
case does not concern speech or action that intrudes upon the work of the schools or the rights of
other students.

Only a few of the 18,000 students in the school system wore the black armbands. Only five
students were suspended for wearing them. There is no indication that the work of the schools or
any class was disrupted. Outside the classrooms, a few students made hostile remarks to the
children wearing armbands, but there were no threats or acts of violence on school premises.

The District Court concluded that the action of the school authorities was reasonable because
it was based upon their fear of a disturbance from the wearing of the armbands. *** In order for
the State in the person of school officials to justify prohibition of a particular expression of
opinion, it must be able to show that its action was caused by something more than a mere desire
to avoid the discomfort and unpleasantness that always accompany an unpopular viewpoint.
Certainly where there is no finding and no showing that engaging in the forbidden conduct
would ‘materially and substantially interfere with the requirements of appropriate discipline in
the operation of the school,” the prohibition cannot be sustained. Burnside v. Byars, supra, 363
F.2d at 749.

*k*k

In our system, state-operated schools may not be enclaves of totalitarianism. *** In our
system, students may not be regarded as closed-circuit recipients of only that which the State
chooses to communicate. ***

In Meyer v. Nebraska, supra, 262 U.S. at 402, 43 S.Ct. at 627, Mr. Justice McReynolds
expressed this Nation's repudiation of the principle that a State might so conduct its schools as to
‘foster a homogeneous people.” He said:

‘In order to submerge the individual and develop ideal citizens, Sparta assembled the males
at seven into barracks and intrusted their subsequent education and training to official guardians.
Although such measures have been deliberately approved by men of great genius, their ideas
touching the relation between individual and State were wholly different from those upon which
our institutions rest; and it hardly will be affirmed that any Legislature could impose such
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restrictions upon the people of a *512 state without doing violence to both letter and spirit of the
Constitution.’

*** But conduct by the student, in class or out of it, which for any reason-whether it stems
from time, place, or type of behavior-materially disrupts classwork or involves substantial
disorder or invasion of the rights of others is, of course, not immunized by the constitutional
guarantee of freedom of speech. Cf. Blackwell v. Issaquena County Board of Education, 363
F.2d 749 (C.A.5th Cir. 1966). ***

As we have discussed, the record does not demonstrate any facts which might reasonably
have led school authorities to forecast substantial disruption of or material interference with
school activities, and no disturbances or disorders on the school premises in fact occurred. These
petitioners *** neither interrupted school activities nor sought to intrude in the school affairs or
the lives of others. They caused discussion outside of the classrooms, but no interference with
work and no disorder. In the circumstances, our Constitution does not permit officials of the
State to deny their form of expression. ***

Reversed and remanded.
Mr. Justice STEWART, concurring.

Although I agree with much of what is said in the Court's opinion, and with its judgment in
this case, | *515 cannot share the Court's uncritical assumption that, school discipline aside, the
First Amendment rights of children are co-extensive with those of adults. *** ‘(A) State may
permissibly determine that, at least in some precisely delineated areas, a child-like someone in a
captive audience-is not possessed of that full capacity for individual choice which is the
presupposition of First Amendment guarantees.” Id., at 649-650, 88 S.Ct. at 1285-1286
(concurring in result.) Cf. Prince v. Massachusetts, 321 U.S. 158, 64 S.Ct. 438, 88 L.Ed. 645.

Mr. Justice WHITE, concurring.

While I join the Court's opinion, | deem it appropriate to note, first, that the Court continues
to recognize a distinction between communicating by words and communicating by acts or
conduct which sufficiently impinges on some valid state interest ***,

Mr. Justice BLACK, dissenting.

*** Qrdered to refrain from wearing the armbands in school by the elected school officials
and the teachers vested with state authority to do so, apparently only seven out of the school
system’'s 18,000 pupils deliberately refused to obey the order. One defying pupil was Paul
Tinker, 8 years old, who was in the second grade; another, Hope Tinker, was 11 years old and in
the fifth grade; a third member of the Tinker family was 13, in the eighth grade; and a fourth
member of the same family was John Tinker, 15 years old, an 11th grade high school pupil.
Their father, a Methodist minister without a church, is paid a salary by the American Friends
Service Committee. Another student who defied the school order and insisted on wearing an
armband in school was Christopher Eckhardt, an 11th grade pupil and a petitioner in this case.
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His mother is an official in the Women's International League for Peace and Freedom. ***

While | have always believed that under the First and Fourteenth Amendments neither the
State nor the Federal Government has any authority to regulate or censor the content of speech, |
have never believed that any person has a right to give speeches or engage in demonstrations
where he pleased and when he pleases. ***

While the record does not show that any of these armband students shouted, used profane
language, or were violent in any manner, detailed testimony by some of them shows their
armbands caused comments, warnings by other students, the poking of fun at them, and a
warning by an older football player that other, nonprotesting students had better let them alone.
There is also evidence that a teacher of mathematics had his lesson period practically ‘wrecked’
chiefly by disputes with Mary Beth Tinker, who wore her armband for her ‘demonstration.”*518

Even a casual reading of the record shows that this armband did divert students’ minds from
their regular lessons, and that talk, comments, etc., made John Tinker ‘self-conscious’ in
attending school with his armband. While the absence of obscene remarks or boisterous and loud
disorder perhaps justifies the Court's statement that the few armband students did not actually
‘disrupt’ the classwork, I think the record overwhelmingly shows that the armbands did exactly
what the elected school officials and principals foresaw they would, that is, took the students'
minds off their classwork and diverted them to thoughts about the highly emotional subject of
the Vietnam war. And | repeat that if the time has come when pupils of state-supported schools,
kindergartens, grammar schools, or high schools, can defy and flout orders of school officials to
keep their minds on their own schoolwork, it is the beginning of a new revolutionary era of
permissiveness in this country fostered by the judiciary. The next logical step, it appears to me,
would be to hold unconstitutional laws that bar pupils under 21 or 18 from voting, or from being
elected members of the boards of education.™?

FN2. The following Associated Press article appeared in the Washington Evening Star, January 11, 1969,
p. A-2, col. 1: ‘BELLINGHAM, Mass. (AP)-Todd R. Hennessy, 16, has filed nominating papers to run for
town park commissioner in the March election. ***

*k*x

I deny *** that it has been the ‘unmistakable holding of this Court for almost 50 years' that
‘students’ and ‘teachers’ take with them into the ‘schoolhouse gate’ constitutional rights to
‘freedom of speech or expression.” Even Meyer did not hold that. It makes no reference to
‘symbolic speech’ at all; what it did was to strike down as ‘unreasonable’ and therefore
unconstitutional a Nebraska law barring the teaching of the German language before the children
reached the eighth grade. One can well agree with Mr. Justice Holmes and Mr. Justice
Sutherland, as | do, that such a law was no more unreasonable than it would be to bar the
teaching of Latin and Greek to pupils who have not reached the eighth grade. In fact, | think the
majority's reason for invalidating the Nebraska law was that it did not like it or in legal jargon
that it ‘shocked the Court's conscience,” ‘offended its sense of justice, or’ was ‘contrary to
fundamental concepts of the English-speaking world,” as the Court has sometimes said. See,
e.g. Rochin v. California, 342 U.S. 165, 72 S.Ct. 205, 96 L.Ed. 183, and Irvine v. California,
347 U.S. 128, 74 S.Ct. 381, 98 L.Ed. 561. The truth is that a teacher of kindergarten, grammar
school, or high school pupils no more carries into a school with him a complete right to freedom
of speech and expression than an anti-Catholic or anti-Semite carries with him a complete
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freedom of *522 speech and religion into a Catholic church or Jewish synagogue. ***

*** \We cannot close our eyes to the fact that some of the country's greatest problems are
crimes committed by the youth, too many of school age. School discipline, like parental
discipline, is an integral and important part of training our children to be good citizens-to be
better citizens. Here a very small number of students have crisply and summarily*525 refused to
obey a school order designed to give pupils who want to learn the opportunity to do so. One does
not need to be a prophet or the son of a prophet to know that after the Court's holding today some
students in lowa schools and indeed in all schools will be ready, able, and willing to defy their
teachers on practically all orders. This is the more unfortunate for the schools since groups of
students all over the land are already running loose, conducting break-ins, sit-ins, lie-ins, and
smash-ins. Many of these student groups, as is all too familiar to all who read the newspapers
and watch the television news programs, have already engaged in rioting, property seizures, and
destruction. They have picketed schools to force students not to cross their picket lines and have
too often violently attacked earnest but frightened students who wanted an education that the
pickets did not want them to get. Students engaged in such activities are apparently confident
that they know far more about how to operate public school systems than do their parents,
teachers, and elected school officials. It is no answer to say that the particular students here have
not yet reached such high points in their demands to attend classes in order to exercise their
political pressures. Turned loose with lawsuits for damages and injunctions against their teachers
as they are here, it is nothing but wishful thinking to imagine that young, immature students will
not soon believe it is their right to control the schools rather than the right of the States that
collect the taxes to hire the teachers for the benefit of the pupils. This case, therefore, wholly
without constitutional reasons in my judgment, subjects all the public schools in the country to
the whims and caprices of their loudest-mouthed, but maybe not their brightest, students. I, for
one, am not fully persuaded that school pupils are wise enough, even with this Court's expert
help from Washington, to run the 23,390 public school *526 systems in our 50 States. | wish,
therefore, wholly to disclaim any purpose on my part to hold that the Federal Constitution
compels the teachers, parents, and elected school officials to surrender control of the American
public school system to public school students. | dissent.

Mr. Justice HARLAN, dissenting.

I certainly agree that state public school authorities in the discharge of their responsibilities
are not wholly exempt from the requirements of the Fourteenth Amendment respecting the
freedoms of expression and association. At the same time | am reluctant to believe that there is
any disagreement between the majority and myself on the proposition **747 that school officials
should be accorded the widest authority in maintaining discipline and good order in their
institutions. To translate that proposition into a workable constitutional rule, 1 would, in cases
like this, cast upon those complaining the burden of showing that a particular school measure
was motivated by other than legitimate school concerns-for example, a desire to prohibit the
expression of an unpopular point of view, while permitting expression of the dominant opinion.

Finding nothing in this record which impugns the good faith of respondents in promulgating
the armband regulation, |1 would affirm the judgment below.
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Supreme Court of the United States
HAZELWOOD SCHOOL DISTRICT, et al., Petitioners
V.

Cathy KUHLMEIER et al.

No. 86-836.
Argued Oct. 13, 1987.
Decided Jan. 13, 1988.

*262 Justice WHITE delivered the opinion of the Court.

This case concerns the extent to which educators may exercise editorial control over the
contents of a high school newspaper produced as part of the school’s journalism curriculum.

I
Petitioners are the Hazelwood School District in St. Louis County, Missouri; various school
officials; Robert Eugene Reynolds, the principal of Hazelwood East High School; and Howard
Emerson, a teacher in the school district. Respondents are three former Hazelwood East students
who were staff members of Spectrum, the school newspaper. They contend that school officials
violated their First Amendment rights by deleting two pages of articles from the May 13, 1983,
issue of Spectrum.

Spectrum was written and edited by the Journalism 1l class at Hazelwood East. The
newspaper was published every three weeks or so during the 1982-1983 school year. More than
4,500 copies of the newspaper were distributed during that year to students, school personnel,
and members of the community.

The Board of Education allocated funds from its annual budget for the printing of Spectrum.
These funds were supplemented by proceeds from sales of the newspaper. The printing expenses
during the 1982-1983 school year totaled $4,668.50; revenue from sales was $1,166.84. The
other costs associated with the newspaper-such as supplies, textbooks,*263 and a portion of the
journalism teacher's salary-were borne entirely by the Board.

The Journalism 1l course was taught by Robert Stergos for most of the 1982-1983 academic
year. Stergos left Hazelwood East to take a job in private industry on April 29, 1983, when the
May 13 edition of Spectrum was nearing completion, and petitioner Emerson took his place as
newspaper adviser for the remaining weeks of the term.

The practice at Hazelwood East during the spring 1983 semester was for the journalism
teacher to submit page proofs of each Spectrum issue to Principal Reynolds for his review prior
to publication. On May 10, Emerson delivered the proofs of the May 13 edition to Reynolds,
who objected to two of the articles scheduled to appear in that edition. One of the stories
described three Hazelwood East students' experiences with pregnancy; the other discussed**566
the impact of divorce on students at the school.
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Reynolds was concerned that, although the pregnancy story used false names “to keep the
identity of these girls a secret,” the pregnant students still might be identifiable from the text. He
also believed that the article's references to sexual activity and birth control were inappropriate
for some of the younger students at the school. In addition, Reynolds was concerned that a
student identified by name in the divorce story had complained that her father “wasn't spending
enough time with my mom, my sister and 1” prior to the divorce, “was always out of town on
business or out late playing cards with the guys,” and “always argued about everything” with her
mother. App. to Pet. for Cert. 38. Reynolds believed that the student's parents should have been
given an opportunity to respond to these remarks or to consent to their publication. He was
unaware that Emerson had deleted the student's name from the final version of the article.

Reynolds believed that there was no time to make the necessary changes in the stories before
the scheduled press run *264 and that the newspaper would not appear before the end of the
school year if printing were delayed to any significant extent. He concluded that his only options
under the circumstances were to publish a four-page newspaper instead of the planned six-page
newspaper, eliminating the two pages on which the offending stories appeared, or to publish no
newspaper at all. Accordingly, he directed Emerson to withhold from publication the two pages
containing the stories on pregnancy and divorce. He informed his superiors of the decision, and
they concurred.

*k*k

Students in the public schools do not “shed their constitutional rights to freedom of speech or
expression at the schoolhouse gate.” Tinker, supra, 393 U.S., at 506, 89 S.Ct., at 736. *** We
have nonetheless recognized that the First Amendment rights of students in the public schools
“are not automatically coextensive with the rights of adults in other settings,” Bethel School
District No. 403 v. Fraser, 478 U.S. 675, 682, 106 S.Ct. 3159, 3164, 92 L.Ed.2d 549 (1986), and
must be “applied in light of the special characteristics of the school environment.” Tinker, supra,
393 U.S., at 506, 89 S.Ct., at 736; cf. New Jersey v. T.L.O., 469 U.S. 325, 341-343, 105 S.Ct.
733, 743-744, 83 L.Ed.2d 720 (1985). A school need not tolerate student speech that is
inconsistent with its “basic educational mission.” Accordingly, we held in Fraser that a student
could be disciplined for having delivered a speech that was “sexually explicit” but not legally
obscene at an official school assembly, because the school was entitled to “disassociate itself”
from the speech in a manner*267 that would demonstrate to others that such vulgarity is “wholly
inconsistent with the “fundamental values' of public school education.” 478 U.S., at 685-686, 106
S.Ct., at 3165. We thus recognized that “[t]he determination of what manner of speech in the
classroom or in school assembly is inappropriate properly rests with the school board,” id., at
683, 106 S.Ct., at 3164, rather than with the **568 federal courts. It is in this context that
respondents’ First Amendment claims must be considered.

*kk

The question whether the First Amendment requires a school to tolerate particular student
speech-the question that we addressed in Tinker-is different from the **570 question whether the
First Amendment requires a school affirmatively*271 to promote particular student speech. The
former question addresses educators' ability to silence a student's personal expression that
happens to occur on the school premises. The latter question concerns educators' authority over
school-sponsored publications, theatrical productions, and other expressive activities that
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students, parents, and members of the public might reasonably perceive to bear the imprimatur of
the school. These activities may fairly be characterized as part of the school curriculum, whether
or not they occur in a traditional classroom setting, so long as they are supervised by faculty
members and designed to impart particular knowledge or skills to student participants and
audiences.™

FN3. The distinction that we draw between speech that is sponsored by the school and speech that is not is
fully consistent with Papish v. University of Missouri Board of Curators, 410 U.S. 667, 93 S.Ct. 1197, 35
L.Ed.2d 618 (1973) (per curiam), which involved an off-campus “underground” newspaper that school
officials merely had allowed to be sold on a state university campus.

Educators are entitled to exercise greater control over this second form of student expression
to assure that participants learn whatever lessons the activity is designed to teach, that readers or
listeners are not exposed to material that may be inappropriate for their level of maturity, and
that the views of the individual speaker are not erroneously attributed to the school. Hence, a
school may in its capacity as publisher of a school newspaper or producer of a school play
“disassociate itself,” Fraser, 478 U.S., at 685, 106 S.Ct., at 3165, not only from speech that
would “substantially interfere with [its] work ... or impinge upon the rights of other students,”
Tinker, 393 U.S., at 509, 89 S.Ct., at 738, but also from speech that is, for example,
ungrammatical, poorly written, inadequately researched, biased or prejudiced, vulgar or profane,
or unsuitable for immature audiences.”™* A school must be able to set high standards for *272
the student speech that is disseminated under its auspices-standards that may be higher than those
demanded by some newspaper publishers or theatrical producers in the “real” world-and may
refuse to disseminate student speech that does not meet those standards. In addition, a school
must be able to take into account the emotional maturity of the intended audience in determining
whether to disseminate student speech on potentially sensitive topics, which might range from
the existence of Santa Claus in an elementary school setting to the particulars of teenage sexual
activity in a high school setting. A school must also retain the authority to refuse to sponsor
student speech that might reasonably be perceived to advocate drug or alcohol use, irresponsible
sex, or conduct otherwise inconsistent with “the shared values of a civilized social order,”
Fraser, supra, 478 U.S., at 683, 106 S.Ct., at 3164, or to associate the school with any position
other than neutrality on matters of political controversy. Otherwise, the schools would be unduly
constrained from fulfilling their role as *“a principal instrument in awakening the child to cultural
values, in preparing him for later professional training, and in helping him to adjust normally to
his environment.” Brown v. Board of Education, 347 U.S. 483, 493, 74 S.Ct. 686, 691, 98 L.Ed.
873 (1954).

FN4. The dissent perceives no difference between the First Amendment analysis applied in Tinker and that
applied in Fraser. We disagree. The decision in Fraser rested on the “vulgar,” “lewd,” and “plainly
offensive” character of a speech delivered at an official school assembly rather than on any propensity of
the speech to “materially disrup [t] classwork or involv[e] substantial disorder or invasion of the rights of
others.” 393 U.S., at 513, 89 S.Ct., at 740. Indeed, the Fraser Court cited as “especially relevant” a portion
of Justice Black's dissenting opinion in Tinker “ ‘disclaim[ing] any purpose ... to hold that the Federal
Constitution compels the teachers, parents, and elected school officials to surrender control of the
American public school system to public school students.” ” 478 U.S., at 686, 106 S.Ct., at 3166 (quoting
393 U.S., at 526, 89 S.Ct., at 746). Of course, Justice Black's observations are equally relevant to the instant
case.

**571 Accordingly, we conclude that the standard articulated in Tinker for determining when

35



a school may punish student expression need not also be the standard for determining when a
school may refuse to lend its name and resources to the dissemination*273 of student expression.
Instead, we hold that educators do not offend the First Amendment by exercising editorial
control over the style and content of student speech in school-sponsored expressive activities so
long as their actions are reasonably related to legitimate pedagogical concerns. ***

We also conclude that Principal Reynolds acted reasonably in requiring the deletion from the
May 13 issue of Spectrum of the pregnancy article, the divorce article, and the remaining articles
that were to appear on the same pages of the newspaper.

The initial paragraph of the pregnancy article declared that “[a]ll names have been changed
to keep the identity of these girls a secret.” The principal concluded that the students' anonymity
was not adequately protected, however, given the other identifying information in the article and
the small number of pregnant students at the school. Indeed, a teacher at the school credibly
testified that she could positively identify at least one of the girls and possibly all three. It is
likely that many students at Hazelwood East would have been at least as successful in identifying
the girls. Reynolds therefore could reasonably have feared that the article violated whatever
pledge of anonymity had been given to the pregnant students. In addition, he could reasonably
have been concerned that the article was not sufficiently sensitive to the privacy interests of the
students' boyfriends and parents, who were discussed in **572 the article but who were given no
opportunity to consent to its publication or to offer a response. The article did not contain
graphic accounts of sexual activity. The girls did comment in the article, however, concerning
their sexual histories and their use or nonuse of birth control. It was not unreasonable for the
principal to have concluded that such frank talk was inappropriate in a school-sponsored
publication distributed to 14-year-old freshmen*275 and presumably taken home to be read by
students' even younger brothers and sisters.

The student who was quoted by name in the version of the divorce article seen by Principal
Reynolds made comments sharply critical of her father. The principal could reasonably have
concluded that an individual publicly identified as an inattentive parent-indeed, as one who chose
“playing cards with the guys” over home and family-was entitled to an opportunity to defend
himself as a matter of journalistic fairness. These concerns were shared by both of Spectrum's
faculty advisers for the 1982-1983 school year, who testified that they would not have allowed
the article to be printed without deletion of the student's name.™®

FN8. The reasonableness of Principal Reynolds' concerns about the two articles was further substantiated
by the trial testimony of Martin Duggan, a former editorial page editor of the St. Louis Globe Democrat
and a former college journalism instructor and newspaper adviser. Duggan testified that the divorce story
did not meet journalistic standards of fairness and balance because the father was not given an opportunity
to respond, and that the pregnancy story was not appropriate for publication in a high school newspaper
because it was unduly intrusive into the privacy of the girls, their parents, and their boyfriends. The District
Court found Duggan to be “an objective and independent witness” whose testimony was entitled to
significant weight. 607 F.Supp. 1450, 1461 (ED Mo0.1985).

*k*x

*277 Justice BRENNAN, with whom Justice MARSHALL and Justice BLACKMUN join,
dissenting.
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*** “[A]t the beginning of each school year,” id., at 1372, the student journalists published a
Statement of Policy-tacitly approved each year by school authorities-announcing their
expectation that “Spectrum, as a student-press publication, accepts all rights implied by the First
Amendment.... Only speech that ‘materially and substantially interferes with the requirements of
appropriate discipline’ can be found unacceptable and therefore prohibited.” App. 26 (quoting
Tinker v. Des Moines Independent Community School Dist., 393 U.S. 503, 513, 89 S.Ct. 733,
740, 21 L.Ed.2d 731 (1969)). The school board itself affirmatively guaranteed the students of
Journalism Il an atmosphere conducive to fostering such an appreciation and exercising the full
panoply of rights associated with a free student press. “School sponsored student publications,” it
vowed, “will not restrict free expression or diverse viewpoints within the rules of responsible
journalism.” App. 22 (Board Policy 348.51).

*k*k

Free student expression undoubtedly sometimes interferes with the effectiveness of the
school's pedagogical functions. Some brands of student expression do so by directly preventing
the school from pursuing its pedagogical mission: The young polemic who stands on a soapbox
during calculus class to deliver an eloquent political diatribe interferes with the legitimate
teaching of calculus. And the student who delivers a lewd endorsement of a student-government
candidate might so extremely distract an impressionable high school audience as to interfere with
the orderly operation of the school. See Bethel School Dist. No. 403 v. Fraser, 478 U.S. 675, 106
S.Ct. 3159, 92 L.Ed.2d 549 (1986). Other student speech, however, frustrates the school's
legitimate pedagogical purposes merely by expressing a message that conflicts with the school's,
without directly interfering with the school's expression of its message: A student who responds
to a political science teacher's question with the retort, “socialism is good,” subverts the school's
inculcation of the message that capitalism is better. *280 Even the maverick who sits in class
passively sporting a symbol of protest against a government policy, cf. Tinker v. Des Moines
Independent School Dist., 393 U.S. 503, 89 S.Ct. 733, 21 L.Ed.2d 731 (1969), or the gossip who
sits in the student commons swapping stories of sexual escapade could readily muddle a clear
official message condoning the government policy or condemning teenage sex. Likewise, the
student newspaper that, like Spectrum, conveys a moral position at odds with the school's official
stance might subvert the administration's legitimate inculcation of its own perception of
community values.

If mere incompatibility with the school's pedagogical message were a constitutionally
sufficient justification for the suppression of student speech, school officials could censor each of
the students or student organizations in the foregoing hypotheticals, converting our public
schools into “enclaves of totalitarianism,” id., at 511, 89 S.Ct., at 739, that “strangle the free
mind at its source,” West Virginia Board of Education v. Barnette, supra, 319 U.S., at 637, 63
S.Ct., at 1185. *** In Tinker, this Court struck the balance. ***

[T]his Court [has n]ever intimated a distinction between personal and school-sponsored
speech in any other context. Particularly telling is this Court's heavy reliance on Tinker in two
cases of First Amendment infringement on state college campuses. One involved the expulsion
of a student for lewd expression in a newspaper that she sold on campus pursuant to university
authorization, see Papish, supra, 410 U.S., at 667-668, 93 S.Ct., at 1197-1198, and the other
involved the denial of university recognition and concomitant benefits to a political student
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organization, see Healy, supra, 408 U.S., at 174, 176, 181-182, 92 S.Ct., at 2342, 2343, 2346-
2347. Tracking Tinker 's analysis, the Court found each act of suppression unconstitutional. In
neither case did this Court suggest the distinction, which the Court today finds dispositive,
between school-sponsored and incidental student expression.

*k*x

I fully agree with the Court that the First Amendment should afford an educator the
prerogative not to sponsor the publication of a newspaper article that is “ungrammatical, poorly
written, inadequately researched, biased or prejudiced,” or that falls short of the “high standards
for ... student speech that is disseminated under [the school's] auspices....” Ante, at 570. But we
need not abandon Tinker *284 to reach that conclusion; we need only apply it. The enumerated
criteria reflect the skills that the curricular newspaper “is designed to teach.” The educator may,
under Tinker, constitutionally “censor” poor grammar, writing, or research because to reward
such expression would “materially disrup[t]” the newspaper's curricular purpose.

The same cannot be said of official censorship designed to shield the audience or dissociate
the sponsor from the expression. ***

The case before us aptly illustrates how readily school officials (and courts) can camouflage
viewpoint discrimination as the “mere” protection of students from sensitive topics. Among the
grounds that the Court advances to uphold the principal's censorship of one of the articles was
the potential sensitivity of “teenage sexual activity.” Ante, at 570. Yet the District Court
specifically found that the principal “did not, as a matter of principle, oppose discussion of said
topi[c] in Spectrum.” 607 F.Supp., at 1467. That much is also clear from the same principal’s
approval of the “squeal law” article on the same page, dealing forthrightly with “teenage
sexuality,” “the use of contraceptives by teenagers,” and “teenage pregnancy,” App. 4-5. If topic
sensitivity were the true basis of the principal's decision, the two articles should have been
equally objectionable. It is much more likely that the objectionable article was objectionable
because of the viewpoint it expressed: It might have been read (as the majority apparently does)
to advocate “irresponsible sex.” See ante, at 570.

*k*k

The Court opens its analysis in this case by purporting to reaffirm Tinker 's time-tested
proposition that public school students “do not ‘shed their constitutional rights to freedom of
speech or expression at the schoolhouse gate.” ” Ante, at 567 (quoting Tinker, supra, 393 U.S., at
506, 89 S.Ct., at 736). That is an ironic introduction to an opinion that denudes high school
students of much of the First Amendment protection that Tinker itself prescribed. Instead of
“teach[ing] children to respect the diversity of ideas that is fundamental to the American
system,” Board of Education v. Pico, 457 U.S., at 880, 102 S.Ct., at 2814 (BLACKMUN, J.,
concurring in part and concurring in judgment), and “that our Constitution is a living reality, not
parchment preserved under glass,” *291Shanley v. Northeast Independent School Dist., Bexar
Cty., Tex., 462 F.2d 960, 972 (CA5 1972), the Court today “teach[es] youth to discount
important principles of our government as mere platitudes.” West Virginia Board of Education v.
Barnette, 319 U.S., at 637, 63 S.Ct., at 1185. The young men and women of Hazelwood East
expected a civics lesson, but not the one the Court teaches them today.
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| dissent.
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